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NOTES. 539 

1017, the husband, in order to defeat the claims of his creditors and 
to defraud his first wife, took the title of land, for which he furnished 
the purchase money, in the names of third parties. The deed was not 
set aside by creditors. There was no resulting trust to the husband 
because the conveyance was fraudulent as to creditors. Therefore, 
the court properly decided that the second wife was not entitled to 
dower. 



Rights of Creditors op the Mortgagor Against the Holder of 
an Unrecorded Mortgage. — As between the immediate parties, an un- 
recorded mortgage is, of course, a valid subsisting obligation, 1 and 
the administrator, 2 heir, or devisee of the mortgagor 3 takes title sub- 
ject to the mortgage. And since, in the absence of any recording act, 
a creditor of the mortgagor can reach only the actual interest of his 
debtor, he too is subordinated to the equities of an existing unrecorded 
mortgage. 4 The result would be the same whether a mortgage is re- 
garded as a lien or a conveyance because the equity of the mortgage 
is prior in time to the judgment of the creditor. Even though statutes 
have given the judgment-creditor a legal lien, he does not take prece- 
dence over an unrecorded equitable lien upon a distinct parcel of land 
for he has only a general lien which equity will defer to the prior 
specific lien. 

Eecording acts, which seem a natural evolution of the common law 
livery of seisin, seek to make every man's title to his real estate open 
to inspection, 7 and to give all those subsequently dealing with the 
property notice of any recorded encumbrance, 8 thereby protecting 
bona fide purchasers against secret transactions. In some states the 
recording acts are framed so that they extend their protection only to 
bona fide purchasers, making no mention of creditors of the mort- 
gagor. 10 In others, however, the rights of creditors generally, 11 or of 

'Janes v. Penny (1886) 76 Ga. 796; Downing v. LeDu (1890) 82 Cal. 
471 ; see Claridge v. Evans (1908) 137 Wis. 218. 

2 McBrayer v. Harrill (1910) 152 N. C. 712. 

'McLaughlin v. Ihmsen (1877) 85 Pa. 364. An unrecorded mortgage is 
good against the creditor of the heir of the mortgagor. Literer v. Huddle- 
ston (Tenn. Ch. App. 1898) 52 S. W. 1003. 

'Wheeler v. Kirtland (1873) 24 N. J. Eq. 552; see Tarver v. Ellison 
(1876) 57 Ga. 54; Goodenough v. McCoid (1876) 44 la. 659. An assignee 
for the benefit of creditors has only their rights, Alexandria Bank v. Herbert 
(1814) 8 Cranch 36, but some courts give him greater rights. See Kellogg 
v. Kelley (1897) 69 Minn. 124. 

°2 Pomeroy, Eq. Jur. (3rd ed.) 721; see Sill v. Pinney's Adm'r. (1861) 
12 Oh. St. 38. 

"Loughbridge v. Bowland (1876) 52 Miss. 546, 553. 

'Rosenbluth v. DeForest etc. Co. (1911) 85 Conn. 40. 

"See Munro v. Merchant (N. Y. 1858) 26 Barb. 383, 405; reversed on 
another ground, (1863) 28 N. Y. 9; Stark v. Kirkley (1908) 129 Mo. 
App. 353- 

"Openshaw v. Dean (Tex. Civ. App. 1910) 125 S. W. 989; McRaney v. 
Perry (1911) 9 Ga. App. 738. 

"California (1909) Civ. Code § 1214; Ga. (1911) Code § 3260; Idaho 
(1909) Rev. Code § 3160; Iowa (1897) Code § 2925; Mich. (1897) Comp. 
Laws § 8988; Montana (1907) Rev. Codes § 4684; Nevada (1912) Rev. 
Laws § 1040; New York (1896) Rev. Stat. Part II, Ch. 3., § 1 ; North Dak. 
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judgment-creditors alone are also preserved. 12 Where the statute does 
not specifically include creditors, they are usually not considered en- 
titled to protection under the designation of bona fide purchasers, 13 
though some cases clearly intimate that those creditors who have 
fastened a lien on the property would be preferred. 14 Therefore, a 
subsequent mortgagee who pays consideration 15 is a purchaser for value 
within the recording acts; and if he or his vendee 10 has recorded the 
mortgage 17 it will take precedence over a prior unrecorded mortgage, 
of the existence of which either was ignorant. 18 Under those acts, 
however, which seek to afford security not only to 60710 fide purchasers, 
but also to creditors, the courts in different jurisdictions have placed 
many varying limitations upon the word "creditors," so there is little 



(1905) Rev. Codes § 5042; Ohio (1910) Gen. Code § 8543; South Dak. 
(1910) Comp. Laws § 2069; Utah (1907) Comp. Laws § 2001; Washington 
(1910) Gen. St. § 8781; Wisconsin (1898) Stat § 2241; Wyoming (1910) 
Comp. Stat. § 3654. 

"Arizona (1901) Rev. Stat. § 749; Fla. (1906) Gen. Stat § 2480; Illinois 
(1909) Rev. Stat. 527, ch. 30; Ky. (1909) Stat. § 496; Miss. (1906) Code § 
2787; Neb. (191 1) Cobbey's Ann. Stat. § 10816; Oregon (1910) Lord's Ore. 
Laws § 8543; Tenn. (1896) Code of Tenn. § 3752; Texas (1911) Rev. Civ. 
Stat. art. 6824; Va. (1904) Code § 2465; W. Va. (1906) Code § 3103. In 
Pennsylvania the words "or creditors" are inoperative because there is 
no way in which creditors can get on record. Davey v. Ruffell (1894) 162 
Pa. 443. 

"Ala. (1907) Code § 3383; Colo. (1908) Rev. Stat. § 614; Minn. (1905) 
Rev. Laws § 3357; N. J. (1910) Comp. Stat. p. 1553. "Not valid against 
subsequent creditors". Delaware (1893) Rev. Code c. 83, § 17; Md. (1904) 
Pub. Gen. Laws Art. 21, § 21; S. C (1912) Code § 3542. "Void except 
between the parties", Ark. (1904) Kirby's Dig. § 5396; Conn. (1902) Gen. 
Stat. § 4036; N. H. (1891) Gen. Stat. c. 136, § 4, "and those with notice". 
Kan. (1909) Gen. Stat. § 1672; New Mexico (1897) Comp. Laws § 3960; 
Vt. (1880) Rev. Laws § 193. "Not valid against others than the grantors, 
their heirs and devisees, or persons having actual notice". La. (1889) Rev. 
Code § 2266; Maine (1903) Rev. Stat. c. 75, § 11; Mass. (1902) Rev. Laws 
c. 127, § 4; Mo. (1909) Rev. Stat. § 2811. In two jurisdictions, however, 
recording is deemed necessary to the validity of the mortgage against third 
parties who have notice. Ridings v. Johnson (1888) 128 U. S. 212; Hinton 
v. Leigh (1889) 102 N. C. 28. A subsequent purchaser, lessee or mortgagee 
is protected. Ind. (1908) Burn's Ann. Stat. § 3962. 

"Kohn v. Laphan (1900) 13 S. Dak. 78; Lamont v. Cheshire (1875) 65 
N. Y. 30; Kargar v. Steele- Wedeles Co. (1899) 103 Wis. 286; Vaughn v. 
Schmalsle (1890) 10 Mont. 186. 

"Cutler v. Steele (1892) 93 Mich. 204. 

,5 An antecedent debt is not regarded as a sufficient consideration to make 
the mortgagee a bona fide holder. Howells v. Hettrick (1899) 160 N. Y. 
308; see Schumpert v. Dillard & Co. (1877) 55 Miss. 348; Cook v. Parham 
( 1879) 63 Ala. 456. A new consideration, however, will make a holder for 
an antecedant debt, a purchaser under the statutes, Port v. Embre (1880) 
54 la. 14; Jones & DePras v. Robinson (1884) 77 Ala. 499, but the mere 
taking as collateral will not. See Cary v. White (1873) 52 N. Y. 138; 
Lewis v. Anderson (1870) 20 Oh. St. 281. 

w Mayham v. Coombs (1846) 14 Oh. 428; Ramsay v. Jones (1885) 41 Oh. 
St. 685. 

"Westbrook v. Gleason (1879) 79 N. Y. 23. 

1$ See Ramsay v. Jones, supra. 



NOTES. 541 

uniformity in the decisions. 10 This confusion is to some extent obvi- 
ated by those statutes which further declare that only a judgment or 
attaching creditor can prevail over the holder of an unrecorded mort- 
gage; 20 but even under such a provision there has been some diversity 
of judicial interpretation. 

In the recent case of In re Watson (D. C. E. D. Ky. 1912) 201 Fed. 
962, the mortgage was recorded ten days before the filing of a petition 
in bankruptcy against the mortgagor. The trustee under the Bank- 
ruptcy Act as amended in 1910 (47-a2) becomes clothed with all the 
rights of a judgment or attaching creditor. 21 Since, however, the 
recording preceded the vesting of the trustee's title, the Federal court, 
after determining that the mortgage was not a preference, was called 
upon to decide squarely what creditors were entitled to protection 
under the Kentucky recording act, which renders an unrecorded mort- 
gage void "against a purchaser for valuable consideration without 
notice thereof or against creditors." The decisions in Kentucky throw 
no light upon the solution of the problem, because they are utterly 
irreconcilable. 22 The court held that only those who had become 
creditors subsequent to the making of the mortgage, without notice 
thereof, and who had fastened a lien on the property before the mort- 
gage was recorded, were intended to receive the benefits of the record- 
ing acts. In so narrowly construing the language of the statute by 
placing practically the same limitations on the word "creditors" as the 
statute imposes on "bona fide purchasers," the principal ease has 
reached a result which will probably be followed in Kentucky. The 
confusion of the decisions in that state, however, clearly illustrate the 
opportunity afforded by the recording acts for the exercise of judicial 
policy in their application. 23 

""'Creditors are those creditors without notice". See Thompson v. 
Maxwell (1878) 16 Fla. 773. The mortgage is void whether they have 
notice or not. See Abney v. Ohio L. & M. Co. (1898) 45 W. Va. 446, 452. 
Creditors are those who have fastened a lien on the property ; Loughbridge 
v. Bowden, supra; whereas in Illinois it has been held that liens must be 
established without notice. McFadden v. Worthington (1867) 45 111. 362. 
The word "subsequent" in the statute applies to purchasers and not creditors. 
Price v. Wall (1899) 97 Va. 334. 

"Main v. Alexander (1848) 9 Ark. 112. To come within the scope of 
the statute a creditor must be a subsequent judgment creditor. Clements' 
Ex'rs. v. Bartlett (1880) 33 N. J. Eq. 43. 

n i3 Columbia Law Review 158. 

^One well-defined line of cases, following a dictum in a very early 
case, Campbell v. Moseby (1821) Litt. Select Cases * 359, has practically 
eliminated the words "or against the' creditors", Morton v. Robards (1836) 
4 Dana * 258; Baldwin v. Crow (1888) 86 Ky. 679; but see Low & Whitney 
v. Blinco (1874) 10 Bush. 331, while another has extended protection to 
all creditors. Helm v. Logan's Heirs (1815) 4 Bibb. 78; Graham v. Samuel 
(1833) 1 Dana * 166. 

a It is interesting to note that the result in the principal case has been 
reached in the cases of unrecorded chattel mortgages. 12 Columbia Law 
Review 459. 



